
STATE OF NEW YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

F lah ' s  o f  Sy racuse ,  I nc .

for  Redeterminat ion of  a Def ic iency or  a Revis ion

of  a Determinat ion or  a Refund of

Sa les  &  Use  Tax

under Ar t ic le  28 & 29 of  the Tax Law

f o r  t h e  P e r i o d  6 / L / 7 3  -  I I / 3 0 / 7 5 .

and by deposi t ing same enclosed in a postpaid

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he

Uni ted States Posta l  Serv i -ce wi th in the State

That deponent further says that the said

and that  the address set  for th on said wrapper

pe t i t i one r .

Sworn to before me this

28th day of  November,  1980.

AFFIDAVIT OF MAILING

State of New York

County of Albany

Jay Vredenburg,  being duly sworn,  deposes and says that  he is  an employee

of  the Department  of  Taxat ion and Finance,  over  18 years of  age,  and that  on the

2Bth day of  November,  1980,  he served the wi th in not ice of  Determinat ion by mai l

upon  F lah ' s  o f  Sy racuse ,  I nc . ,  t he  pe t i t i one r  i n  t he  w i th in  p roceed ing ,  by

enclos ing a t rue copy thereof  in  a securely  sealed postpaid wrapper addressed as

fo l l ows :

F lah rs  o f  Sy racuse ,  I nc .
878 Albany-Shaker Rd.
Latham, NY L2ILO

proper ly  addressed wrapper in  a

exclus ive care and custody of  the

of  New York.

addressee is  the pet i t ioner  here in

is  the last  known address of  the



STATE OF NEW YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

F l a h ' s  o f  S y r a c u s e ,  I n c .

for  Redeterminat ion of  a Def ic iency or  a Revis ion

of  a Determinat ion or  a Refund of

Sales & Use Tax

under Ar t ic le  28 & 29 of  the Tax law

fo r  t he  Pe r i od  6 /7 /73  -  t 1 l 3O17S.

AFFIDAVIT OF MAILING

State of  New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of  the Department  of  Taxat ion and Finance,  over  18 years of  age,  and that  on the

28th day of  November,  1980,  he served the wi th in not ice of  Determinat ion by mai l

upon Richard H.  Weiner  the representat ive of  the pet i t ioner  in  the wi th in

proceeding,  by enclos ing a Lrue copy thereof  in  a securely  sealed postpaid

wrappe r  add ressed  as  f o l l ows :

Mr.  Richard H.  Weiner
Nol-an & Heller
60 State St .
A lbany,  NY !2207

and by deposi t ing same enclosed in a postpaid proper ly  addressed wrapper in  a

(post  of f ice or  of f ic ia l  deposi tory)  under the exclus ive care and custody of  the

Uni ted States Posta l  Serv ice wi th in the State of  New York.

That  deponent  fur ther  says that  the said addressee is  the representat ive of

the pet i t ioner  here in and that  the address set  for th on said wrapper is  the last

known address of  the representat ive of  the pet i_ t ioner .

Sworn to before me th is

2Bth day of  November,  1980.

hrc.l'uC



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

November 28, 1980

F l a h t s  o f  S y r a c u s e ,  f n c .
878 Albany-Shaker Rd.
La tham,  NY  12110

Gent lemen:

Please take not ice of  the Determinat ion of  the State Tax Commission enclosed
herewi th.

You have noht exhausted your right of review at the administrative level.
Pursuant  to sect ion(s)  f f3g & 1243 of  the Tax law,  any proceeding in  cour t  to
rev iew an adverse decis ion by the State Tax Commission can only be inst i tu ted
under Ar t ic le  78 of  the Civ i l  Pract ice Laws and Rules,  and must  be commenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of  th is  not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance wi th th is  decis i_on may be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
A lbany ,  New York  12227
Phone # (518) 457-624A

Very truly yours,

STATE TAX COMMISSION

Pet i t ioner '  s  Representat ive
Richard H.  hTeiner
No lan  &  He l l e r
60  S ta te  S t .
Albany, NY 12207
Taxing Bureau's  Representat ive



STATE OT NEW YORK

STATE TAX COMMISSION

In the Matter of the Application

of

FLAH'S of SYMCUSE, INC.

for Revision of a Determination or for
Refund of Sales and Use Taxes under
Articles 28 and 29 of the Tax Law for
the Period June 1, 1"973 through
November 30, 1975.

DETERMINATION

Appl icant,  Flah's of Syracuse, Inc.,  878 Albany-shaker Road, Lathan, New

York 121L0' f i led an appl icat ion for revision of a deterninat ion or for refund

of sales and use taxes under Articles 28 and 29 of the Tax Law for the period

June 1, 1973 through November 30, lg75 (Fi le No. 16658).

A formal hearing was held before Michael Alexander,  Hearing Off icer,  at

the off ices of the State Tax Courmission, Bui lding l f9,  State Campus, Albany,

New York, on october 31, 7978 at 9:00 A.M. Appl icant appeared by Nolan &

Hel let  (Richard H. [{einer,  Esq.,  of  counsel) .  The Audit  Divis ion appeared by

Peter  Cro t ty ,  Esq.  (Bar ry  M.  Bres le r ,  Esq. ,  o f  counse l ) .

ISSI]E

l ' lhether addit ions to and modif icat ions of appl icant 's stores are capital

improvements and, therefore, exempt from sales and use tax.

FINDINGS OF FACT

1.  App l ican t ,  F lah 's  o f  Syracuse,  Inc . ,  i s  a  re ta i le r  o f  c lo th ing  and

related accessories which operated from a number of retai l  locat ions, three of

which are involved herej-n. One of said stores r^ras located in Baldwinsville,

New York; another in Utica, New York; and the third in DeWitt, New York.
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2. On September 17, L976, the Audit  Divis ion issued a Not ice of Determi-

nation and Demand for Paynrent of Sales and Use Taxes Due against applicant.

The tax  asser ted  was $281519.91 ,  p lus  pena l ty  and in te res t  o f  $121063.03 ,  fo r

a  to ta l  o f  940,582.94 .

3. At the hearing, the Audit Division conceded that an error had been

made in the audit. The auditor had counted an invoice for work done in appli-

cant 's Ut ica store twice. The invoice was in the amount of $41 r420.0O.

4. In each of said stores, appl icant had simi lar work performed. The

work consisted of the erect ion of per imeter wal ls,  the instal lat ion of display

units '  soff i ts,  f ixtures, decor,  and f loor covering. f ,ast ly,  appl icant placed

movable trade f ixtures in the stores.

5. The perimeter waI ls rdere erected to separate the retai l  sales areas

from the non-sales areas, and to serve as a base for decorat ions and display

units.  Where the wal ls were straight,  they consisted of sheetrock which was

fastened to metal or wood studs. l,Jhere curved walls were needed, the perimeter

wall was made from plywood units that were manufactured outside the store.

Each plywood unit, when received at Lhe store, was attached to the subfloor

and to each other. The units could not be removed without substantial darnage

to them.

6. Once the perimeter walI  was completed, retai l  d isplay units were

trucked in and instal led. They were bolted to each other and to the wal l .

Once bolted together,  holes were dr i l led and electr ical  wir ing for l ight ing

was installed. Then a t'leatherette-t1rye" wall covering was applied to both

the walls and the retail display units to provide a uniform, integrated appear-

ance. The retail display units could not be removed without causing material

damage to said units and without destroying the waII covering.
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7. Next,  custom-f i t  soff i ts r ,sere instal led to shield the glare of the

l ights i l luninat ing the instal led display units.  Various metal  display f ixtures

were also instal led. These custom-made metal  display f ixtures were bolted to

both the floor and the perimeter waII. Then, carpeting and the remaining

decor (wood tr im, mirrors, etc.)  were instal led (naiIed, glued or otherwise

permanently attached). None of these items could be removed without doing

material harm to them, and since they were of a custom design, oace renoved

they would be of l i t t le value.

8. Finally, applicant placed movable trade fixtures and furniture in the

stores. These were display units which were readily movable without doing

material damage to them or the building. They were neither attached nor

affixed permanently into pIace. Some of the display units were brought to

these three stores from storage or from faci l i t ies that appl icant was closing;

other display units were received from wholesalers who provided then free of

charge when applicant ordered a specified minimum amount of merchandise; and

st i l l  other display units were purchased by appl icant.  Appl icant purchased

$10 '700.00  o f  movab le  L rade f i x tu res  fo r  the  Ba ldwinsv i l le  s to re ,  $15r780.00

of movable trade f ixtures for the Det{ i t t  store, and $111433.50 of movable

trade f ixtures and furni ture for the Ut ica store.

9. The leases which appl icant had entered into for these stores provided

that t i t le to improvements (as descr ibed in Findings of Fact rr5rr ,  rr6rr  and rrTr l

above) was to irunediately vest in the landlord, and that the improvements were

to become a part  of  the prenises and remain in the premises. The leases

further provided that movable trade fixtures (discussed in Finding of Fact

"8") remained the property of the lessee.

10. Appl icant did not pay sales or use tax of $189.22 on taxable recurr ing

purchases  or  genera l  expenses  o f  $2  1879.74 .
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11. That appl icant cooperated with the Audit  Divis ion despite i ts dire

f inancial  straights,  which circrmstances eventual ly resulted in appl icant

operating under Chapter Eleven of the Bankruptcy Act.

CONCLUSIONS OF tAW

A. That the addit ions to and modif icat ions of appl icantrs stores (descr ibed

in Findings of Fact t t5",  t t6t t  and t '7t ' )  were not capital  improvements exempt

from tax but rather were purchases of tangible personal property and services

subject to tax under sect ions 1105(a) and (c) respect ively of the Tax law.

B. That applicant failed to sustain the burden of proof required to show

that the improvements substantially added to the value of the real property or

appreciable prolonged the useful  l i fe of the real property;  or that the improve-

ments were intended to become a pennanent instal lat ion (20 NYCRR 527.7(a)(3)( i )

a n d  ( i i i ) ) .

C. That the appl icable rule of law is that:

rrUnless a contrary intent ion is expressed, the 1aw r* i l l  presume that
where instal lat ions are made for the purpose of conduct ing the
business for which premises are leased, such instal lat ions are not
permanent annexations to the freehold, but are made for the sole use
and enjoyment of the tenant during the term of his lease, and not
for the purpose of enhancing the value of the landlord's estate."
1 0 0  P a r k  A v e n u e  v .  B o y l a n d ,  7 4 4  N . Y . S . 2 d  8 8 ,  a f f ' d .  3 0 9  N . Y .  6 8 5 .

D. That the movable trade fixtures and furniture (described in Finding

of Fact r t8") are tangible personal property subject to tax under sect ion

f105(a)  o f  the  Tax  Law.

E. That penalty and interest above the statutory rate are hereby

cance l l ed .

F.  That  the appl icat ion of  F lah 's  of  Syracuse,  Inc.  is  granted to the

extent  ind icated in  F inding of  Fact  "3"  and Conclus ion of  Law "Et '  above;  that

the Audit. Division is hereby directed to modify the Notice of Determination
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and Demand for Payment of Sales and Use

7976; and that,  except as so granted, the

denied.

DATED: A1bany, New York

NOv 2 8 p80

Taxes Due issued

appl icat ion is in

on September 17,

al l  other respects

COMMISSION


